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does not arrive at a conclusion for validity of euthanasia be it active or
passive. So, the only judgment that holds the ficld in regard to cuthanasia in
India is Aruna Shanbaug®, which upholds the validity of passive cuthanasia
and lays down an claborate procedure for executing the same on the wrong
premise that the Constitution Bench in Gian Kaur' had upheld the same.

17. In view of the inconsistent opinions rendered in Aruna Shanbaug?

and also considering the important question of law involved which needs to
be reflected in the light of social, legal, medical and constitutional
perspective, it becomes extremely important to have a clear cnunciation of
law. Thus, in our cogent opinion, the question of law involved requires
careful consideration by a Constitution Bench of this Court for the benefit of

humanity as a whole. — —— : B

18. We refrain from framing any specific questions for consideration by
the Constitution Bench as we invite the Constitution Bench to go into all the
aspects of the matter and lay down exhaustive guidelines in this regard.
Accordingly, we refer this matter to a Constitution Beneh of this Court for an

authoritative opinion. -~ — —— : s : =
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PARMANAND AND ANOTHER ——— =

- Crimnal Appeal No. 78 of 20057, decuded on February 28, 2014

A Narcotic Drugs and Psychotropic Substances Act, 1985 — S. 50 and

Se. 8. 18 and 29 — Compliance with S. 30 — Requirements of — Need for
individual communication to cach accused and independent consent by each
accused — Joint communication of the right, not found sufTicient in present
case — Reversal of conviction, confirmed

Police witnesses stated that respondents were informed by a written
yotice that they have a right to be searched betore nearest cazetted otticer or
Magisttate or before PW 5 /. Superintendent ot Police (part ot
[t 1s not necessary to mtorm accused person, m writing, of
his night under S 5001 Has night can be orally commumcated o him —
But. in the present case, there was nomndividual commumicanon of nght A

common notice was given on which only R-2 s stated o have stgned ton

I
ncarcest

randiny party )

himselt and tor R-1 R-1 did not sign Furthermore, J bemg part of
\ I ¢ Fraanvedrer Shaabnssee v A rwoer of Pevdna, (2001 4 SCC 454 200 2SO0 i)
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raiding party was not an independent officer and therefore was not a person
before whom option of search could be given to comply with S. 50 —
Respondents rightly acquitted by High Court (Paras 16 to 20)

B. Narcotic Drugs and Psychotropic Substances Act, 1985 — S. 50 —
Compliance with — Proper compliance — Prior information — PW 10 SI Q
informed respondents that they could be searched before nearest Magistrate
or before nearest gazetted officer or before PW 5 J, Superintendent of
Police, who was part of raiding party — PW 5 J cannot be called an
independent officer — It was improper for PW 10 SI Q to tell respondents
that a third alternative was available — PW 10 SI Q could not have given a
third option to respondents when S. 50 does not provide for it — Such
optmn would frustrate provisions of S, 50 — Smlrch conducted Iw PW 10 SI
Q is thus vitiated ‘ (l’nrn 19)

C. Narcotic Drugs and Psychotropic Sul»lnnces Act 1985 — S. 50 —
Applicability of — Conditions for — Personal search — What is — Search
of bag — When amounts to personal search — If merely a bag carried by a
person is searched without there being any search of his person, S. 50 will
have no application — But il bag carried by him is scarched and his person
is also searched, S, 50 will have application — In the present case, R-1% bag
was searched wherefrom opium was recovered — R-17s personal search was
also carried out — Personal scarch of R-2 was also conducted — Therefore.
S. 50 will have application (Para 15)

Sub-Inspector,  Office of the Narcotics  Commissioner,  Kota  received
mformation at 1900 hours that the respondents were 1o hand over about 10 ke
opium on [4-10-1997 in the morning between 4.00 am. 0 6.00 am. at
Nangdi-Tiraha, IKlera, Chhipabaraud Road 1o a smuggeler. On secing the raiding
party, the respondents tried to run away but they were stopped. The rc\]\ulhlcl‘l\
were informed that they have a right to be searched in the presence of a gazetted
otficer or the nearest Magistrate or betore J, the Superintendent, who wis present
there, They were given o written notice. On that notice, R-2 gave his consent in
Hindi m his hmd\\nnnu that he and R-1 were agrecable 1o be searched by PW
1O ST an the presence of PW S/ the Supermtendent. R-2 signed on the notice
in Hindi and put his thumb impression. R did not sign. There was nothing to
show that -1 had given independent consent. The search was conducted. PW 10
ST O did not tind anything on the person of the respondents. Later on, he

-arched the bag which was in the lett hand of R 1. In the b, he tound black
\ (-!U'J\ d matenal which was tested by o chenneal Kie It was tound 1o be opum

Disrrssiny the appeal, the Supreme Count

Held

A jomt commumcation of the nght avalable under Section SOy of the
WS At o the accused would frustrate the veny purport of

Section M)
Conpnumeanon ot the s

itk teht o the person who is about 1o be searched is not
ity tormahiey T has o purpose. Most of the ottences under the NDES At
carty stompent puneshment and. theretore. the presenibed procedure has to be
ctivudonsty tollomved These are ommmunm satevuards avarlable to an aceused
At the possibaliny of Libse mvolvement The commmumication of this reht has

to b clear vmnamibrpuons and iy idial The acctised st be nude aware o the
svtcnice of such g o nphit les el wonld e ol hittle stemiticance of e
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existence. A joint communication of the right may not be clear or unequivocal. It |
may create confusion. It may result in diluting the right. Hence, the accused must |
be individually informed that under Section 50¢1) of the NDPS Act, he has a
right to be searched before the nearest gazetted officer or before the nearest
Magistrate. (Para 17)
State of Pungab v, Balbir Singh, (1994) 3 SCC 299 : 1994 SCC (Cri) 634; State of Punjab v.
Baldev Singh, (1999) 6 SCC 172 ; 1999 SCC (Cri) 1080; Dilip v, State of M.P, (2007) |
SCC 450 @ (2007) | SCC (Crd) 377: Union of India v. Shah Alam, (2009) 16 SCC
O (20000 3 SCC(Crid 377, relied on
Parmanand v. State, Criminal Appeal No. 788 of 1998, order dated 14-11-2003 (Raj),
affirmed
Paramyir Singh v, State of Punpab, (1997) | Crimes 242 (P&H); Dharmaveer Lekhram
Sharma v, State of Maharayhitra, (2001) 1 Crimes 586 (Bom), upproved
Kalema Tumba v. State of Maharashtra, (1999) 8 SCC 257 : 1999 SCC (Cri) 1422; State of
H.P v, Pawan Kumar, (2005) 4 SCC 350 : 2008 SCC (Cri) Y43, considered
State of HEP. v. Pirthi Chand, (1996) 2 SCC 37 ¢ 1996 SCC (Crl) 210, referred o
J-Df52957/CR

Advocates who appeared i this case :

Imtiaz Ahmed, Ms Naghma lmtaz, Milind Kumar, §.8. Shamshery, Bharat Sood,
Varun Puma, Sandeep Singh, Ritesh Prakash Yadav, Harshvardhan Singh Rathore,
Amit Sharma and Ms Ruchi Kohli, Advocates, for the Appellant:

Ms Nudhi, DK, Thakur, Devendra Jha and Debasis Misra, Advocates. for the

RL‘\pnlkh‘lH\.
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2. 2007y | SCC 450 (2007) 1 SCC (Criy 377, Dilip v, State of ML 3S51h, 3514
1 (20053 80CC 350 : 2008 SCC(Crny W33, State of H.P. v, Pawan Kumiar I50¢-4
4. Criminal Appeal No. 788 of 1995, order dated 14112003 (Rag ).

armaanansd v, State 3490, 339
S 2000 I Crames 586 (Bom, Dharvvwnveer Lekhiram Sharma v, State of
Maharashira 3494, 3524
6. (199N S SCC 2571999 SCC(Cr 1422, Kalema Tumba v, State of
Malwrashira 3
T 01999 6 SCC 1720 1999 SCC (Crd 1080, Stante of Pumpab v, Balde
Singh ISa-b, 3805, 381 ¢-h
K 1997 1 Crimves 2424PK D, Paramgrr Sineh v State of P jaly 340 -l 382
G use 2800 371986 SCC Co 200, State eof P~ et Chand 180
10 (1994 3800 299 0 1994 SCC (Crn 638, State of Puspab v, Balbir Sisngh LS L0 R

I'he Judgment ot the Court was dehivered by

RAaN AN P Desaa, [he respondents were tned by the Special
Judge (NDPS Cases), Chhabra, Distner Baran tor the offences  under
Section 8 read wath Secnon IS and under Section N read wath Section 29 of
the Narcotnc Drugs and Psychottopie Substances Act, 1985 (“the NDPS
At

2. The case of the prosecutton was that on 13- 1021997 dunny Kota Camp
at Ihleca, PN Meena, Sub-Inspector, Othee ot the Narcones Commussioner,
Kot reconad intonmation at 1900 hours i the evemng that the respondents
wore to hand onver about 1O bg opauny on 1101997 1 the mommy between
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4.00 am. to 6.00 a.m. at Nangdi-Tiraha, Iklera, Chhipabaraud Road to a
smuggler. This information was entered into by S| Mcena in the diary and he

J

forwarded it to the Investigating Officer J.S. Negi, Superintendent. J.S. Negi
sent this information through Constable B.L. Meena to Assistant Narcotic
Commissioner, Kota. Thereafter, raiding party was formed. The raiding party
was headed by Superintendent J.S. Negi. The raiding party reached Nangdi-
Tiraha by a government vehicle. Independent witnesses Ramgopal and Gopal
Singh were called by SI Qureshi. Their consent was obtained. At about 4.25
a.m., the respondents came from Village Rajpura. On secing the raiding
party, they tried to run away but they were stopped. Enquiry was made with
both the respondents in the presence of the independent witnesses by SI
Qureshi. The respondents gave their names. Respondent 1 Parmanand had
one white-coloured gunny bag of manure in his left hand.

3. SI Qureshi told the respondents that he had to take their scarch. They
were told about the provisions of Section 50 of the NDPS Act. They were
told that under Section 50(1) of the NDPS Act, they had a nght to get
themselves scarched in the presence of any ncarest Magistrate or any
gazetted officer or in the presence of Superintendent J.S. Negi of the rarding
party. One written notice to that effect was given to them. On this notice,
respondent Surajmal gave consent in writing in Hindi for himself and for
respondent Parmanand and stated that they are ready to get themselves
scarched by SI Qureshi in the presence of Superintendent J.S. Negi, He also
put his thumb impression. Thereafier, bag of Respondent 1 Parmanand was
scarched by SI Qureshi. Inside the bag in a polythene bag some black
material was found. The respondents told him that it was opium and they had
brought it from the village. The weight of the opium was 9 kg 600 gm.
Necessary procedure of drawing samples and scaling was followed. The
respondents were arrested, After completion of the investiganon, Respondent
I Parmanand was charged for offence under Section 8 read with Section I8
of the NDPS Act and Respondent 2 Suragmal was charged for the oftence
under Section 8 read with Secnon 18 and for the offence under Section 8 read
with Section 29 of the NDPS Act.

4. The prosccution examined 11 witnesses. The important witnesses are
PW 5 J.S. Negi, the Supermtendent, PW 9 ST Meena and PW 10 ST Qureshr.
The respondents pleaded not guilty to the charge. They contended that the
police witnesses had conspired and framed them. The case s false.

5. The learned Special Judge convicted Respondent 1 Parmanand under
Section 8 read with Section 18 of the NDPS Act and Respondent 2 Suragmal
under Section 8 read with Section 28 of the NDPS Act. They were sentenced
to 10 years” nigorous imprisonment each and @ fine of Rs 10 Lakhs cach. In

detault of payment of find, they fwere sentenced to undergo nigorous

imprisonment for two years: Agpneved by the sind judgment and order, the
respondents preferred anappeal o the Rajasthan High Court. By the
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impugned order!, the Rajasthan High Court acquitted the respondents.
Hence, this appeal by the State.

a 6. Mr Imtinz Ahmed, learned counsel for the State of Rajasthan
submitted that the High Court was wrong in coming to the conclusion that
there was no complinnce with Section 50 of the NDPS Act. The counsel
submitted that PW 10 S1 Qureshi has clearly stated that the respondents were
communicated their right under Section 50(1) of the NDPS Act. A written
notice was also given to them and only after they consented to be searched by

b PW 10 SI Qureshi in the presence of PW 5 J.S. Negi, the Superintendent, that
the search of their person and search of bag of Respondent 1 Parmanand was
conducted. The counsel submitted that the High Court was also wrong in
disbelieving independent pancha witmesses. The counsel urged that the
impugned order! is perverse and deserves 1o be set aside,

7. Ms Nidhi, learned counsel for the respondents, on the other hand,

€ submitted that admittedly notice under Section 50 of the NDPS Act was a
Joint notice. The respondents were entitled to individual notice, The search is,
therefore, vitiated. In this connection, the counsel relied on the judgment of
the Punjab and Haryana High Court in Paramyjit Singh v. State of Punjaly? and
Judgment of the Bombay High Court in Dharmeaveer Lekhram Sharma v,
State of Maharashtra®. The counsel submitted that the search was a farce.

9 The High Court has, therefore, rightly acquitted the respondents,

8. The question is whether Scction 50 of the NDPPS Act was complied
with or not? Before we go to the legalities, itis necessary to see what exactly
the important police witmesses have stated about compliance with Section 50
of the NDPS Act. The gist of the evidence of the police witnesses PW S 1.8,
Negi. the Superintendent, PW 9 ST Meena and PW 10 S1 Qureshi s that the

€ respondents were informed that they have a right 1o be scarched in the
presence of a gazetted officer or the nearest Magistrate or before J.S. Negi,
the Superintendent, who was present there, They were given a written notice
On that notice, Respondent 2 gave his consent in Hindi in his handwriting
that he and Respondent 1 Parmanand are agrecable to be scarched by PW 10
S Qureshi i the presence of PW 5 1S, Nepl. the Supenintendent. He signed

I on the notice in Hindi and put his thumb impression Respondent 1
Parmanand  did not sign. There is nothing 1o show  that Respondent |
Parmanand  had given idependent consent, The scarch was  conducted
PW IO ST Qureshe did not find anything on the person of the respondents
Later on, he searched the bag which was in the left hand of Respondent |
Parmanand. In the bag, he tound black-coloured materal which was tested

g by chemucal ke Tewas found to be oprum

9. In Sterre of Pungpaby v Balbir Siner', this Comt held that Section SO of
the NDPS Act s mumdatory and non-complianee therewith would vitiate

P Pormamand v State, Coomnal Appeeal Noc TAN of 1995 ander dated 1411 2000 Rap
T a1raTy i 12 P&
h
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trial. In State of H.P. v. Pirthi Chand®, this Court held that breach of Section
50 does not affect the trial. There were divergent views on this aspect and.
therefore, a reference was made to the Constitution Bench. Out of the three g
questions of law, which the Constitution Bench dealt with in State of Punjab
V. Baldev Singh®, the question which is relevant for the present case is
whether it is the mandatory requirement of Section 50 of the NDPS Act that
when an officer duly authorised under Section 42 of the NDPS Act is about
to scarch a person, he must inform him of his right under sub-section (1)
thereof of being taken to the nearest gazetted officer or the necarest

T (2014) 5 SCC

b

Magistrate?

10. The conclusions drawn by the Constitution Bench, which are relevant
for this case could be quoted: (Baldev Singh case®, SCC pp. 208-09, para 57)

“(1) That when an empowered officer or a duly authorised officer
acting on prior information is about to search a person, it is imperative
for him to inform the person concerned of his right under sub-section (1) €
of Section 50 of being taken to the nearest gazetted officer or the nearest
Magistrate for making the search. However, such information may not
necessarily be in writing.

(2) That failure to inform the person concerned about the existence of
his right to be scarched before a gazetted officer or a Magistrate would
cause prejudice to an accused.

(3) That a scarch made by an empowered officer, on prior
information, without informing the person of his right that if he so
requires, he shall be taken before a gazetted officer or a Magistrate for
scarch and in case he so opts, failure to conduct his scarch before a
gazeted officer or a Magistrate, may not vitiate the trial but would render
the recovery of the illicit article suspect and vitiate the conviction and
sentence of an accused, where the conviction has been recorded onfy on
the basis of the possession of the illicit article, recovered from his person,
during a search conducted in violation of the provisions of Section 50 of

the Act.” (emphasis in original)

11. In the present case, the conviction is solely based on recovery of
opium from the bag ol Respondent I Parmanand. No opium was found on his
person. In Kalema Teemiha v, State of Maharashtra” this Court held that af a
person s carrying a bag or some other article with him and narcotic drug is
recovered from i, it cannot be said that 1t was found from his person and.
therefore, 1tis not necessary (o muake an ofter for scarch i the presence of a
gazetted officer or a Magistrate in complhiance with Section 50 of the NDPS - 5
Act, :
12. In Stete of HP v, Pawan Kumar™, a three-Judge Bench of this Court
held that a person would mean a human being with appropriate covenngs and
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clothing and also footwear. A bag, bricfcase or any such article or container,
cte. can under no circumstances be treated as a body of a human being.
Therefore, it is not possible to include these articles within the ambit of the
word “person” occurring in Section 50 of the NDPS Act. The question is,
therefore, whether Section 50 would be applicable to this case because opium
was recovered only from the bag carried by Respondent 1 Parmanand.

13. In Dilip v. State of M.P°, on the basis of information, scarch of the
person of the accused was conducted. Nothing was found on their person.
But on search of the scooter they were riding, opium contained in plastic bag
was recovered. This Court held that: (SCC p. 456, para 16)

*16. ... provisions of Section 50 might not have been required to be
complied with so far as the search of scooter is concerned, but keeping in
view the fact that the person of [the accused] was also searched. it was
obligatory on the part of [the officers] to comply with the said
provisions.” ,

which was not done. This Court confirmed the acquittal of the accused.

14. In Union of India v. Shah Alam'", heroin was first recovered from the
bags carried by the respondents therein, Thereafter, their personal scarch was
taken but nothing was recovered from their person, It was urged that since
personal search did not lead to any recovery, there was no need to comply
with the provisions of Section 50 of the NDPS Act. Following Dilip”. it was
held that since the provisions of Scction 50 of the NDPS Act were not
complied with, the High Court was right in acquitting the respondents on that
ground,

15. Thus, if merely a bag carried by a person is scarched without there
being any scarch of his person. Section S0 of the NDPS Act will have no
apphcation. But if the bag carried by him is scarched and his person is also
scarched, Scection 30 of the NDPS Act will have application. In this case,
Respondent 1 Parmanand’s bag was searched. From the bag, opium was
recovered, His personal scarch was also camied out, Personal scarch of
Respondent 2 Suraymal was also conducted. Theretore, i the light of the
judgments of this Court mentoned in the preceding paragraphs. Section S0
of the NDPS Act will have apphication.

16. 1t is now necessary to examine whether i this case, Section 30 of the
NDPS Act is breached or not. The police witnesses have stated that the
respondents were imtormed that they have a right 1o be seaiched betore the
nearest gazetted officer or the nearest Magistrate or betore PW S 180 Negi,
the Superintendent. They were given a wnitten notice. As stated by the
Constitution Benceh an Baldey Singh”, it as not necessary too mtorm  the
accused person, m wntimg, of his night under Secnon SOCH of the NDPS Act
His vight can be orally commummncated to hime But, i this case, there was no
mdvidual commumication of rightt A common notice was given on which

SR SCC 45 20T SO0 ) 77
TO c2erhy JOSCC G (200N VSCC gy VT
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clothing and also footwear. A bag, bricfcase or any such article or container,
ctc. can under no circumstances be treated as a body of a human being.
Therefore, it is not possible to include these articles within the ambit of the
word “person” occurring in Section 50 of the NDPS Act. The question is,
therefore, whether Section 50 would be applicable to this case because opium
was recovered only from the bag carried by Respondent 1 Parmanand.

13. In Dilip v. State of M.P?, on the basis of information, search of the
person of the accused was conducted. Nothing was found on their person.
But on search of the scooter they were riding. opium contained in plastic bag
was recovered. This Court held that: (SCC p. 456, para 16)

*16. ... provisions of Scction 50 might not have been required to be
complied with so far as the scarch of scooter is concerned, but keeping in
view the fact that the person of [the accused] was also scarched, it was
obligatory on the part of [the officers] to comply with the sad
provisions.”

which was not done. This Court confirmed the acquittal of the accused.

14. In Union of India v. Shah Alam'”, heroin was first recovered from the
bags carried by the respondents thercin. Thereafter, their personal search was
taken but nothing was recovered from their person. It was urged that since
personal scarch did not lead to any recovery. there was no need to comply
with the provisions of Section 50 of the NDPS Act. Following Dilip”. it was
held that since the provisions of Section 50 of the NDPS Act were not
complied with, the High Court was nght in acquitting the respondents on that
ground.

15. Thus, if merely a bag carried by a person is scarched without there
being any scarch of his person. Scction 50 of the NDPS Act will have no
application. But if the bag carmied by him 1s searched and his person is also
searched, Section 50 of the NDPS Act will have apphication. In this case.
Respondent 1 Parmanand’s bag was searched. From the bag. opium was
recovered. His personal search was also camied out. Personal scarch of
Respondent 2 Suraymal was also conducted. Therefore, in the light of the
judgments of this Court mentioned in the preceding paragraphs. Section 30
of the NDPS Act will have apphication

16. It 1s now necessary to examine whether in this case, Section 3 of the
NDPS Act is breached or not. The police witnesses have stated that the
respondents were informed that they have a nght 1o be searched before the
nearest gazetted officer or the nearest Magistrate or before PW 5 1S, Negi,
the Supenntendent. They were given a wntten notice. As stated by the
Constitution Bench an Baldey Singh®, 1t 18 not necessary o mform  the
accused person, in wnnng, of his nght under Section 3k 1) of the NDPS Act
His right can be orally communicated to hime But, in thes case, there was no
indmvidual commumcanon of nght A common nonice was ginen on which

G207 SUC 350 2007y ESO0 oLy 377
JO c2er 6 SCOC KB (201 SO0 Oy 17
O Staste oA Pargpah v Baldes Sisrgh 0 |J9%*P5 6 SO0 172 1999 SUC (O L
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only Respondent 2 Surajmal is stated to have signed for himself and for
Respondent 1 Parmanand. Respondent | Parmanand did not sign.

17. In our opinion, a joint communication of the right available under
Section SO(1) of the NDPS Act to the accused would frustrate the very
purport of Section 50. Communication of the said right to the person who is
about to be searched is not an empty formality. It has a purpose. Most of the
offences under the NDPS Act carry stringent punishment and, therefore, the
prescribed procedure has to be meticulously followed. These are minimum
safeguards  available to an accused  against  the  possibility  of false
involvement. The communication of this right has to be clear, unambiguous
and individual. The accused must be made aware of the existence of such a
right. This right would be of little significance if the beneficiary thereof is not
able to exercise it for want of knowledge about its existence. A joint
communication of the right may not be clear or unequivocal. It may create
confusion. It may result in diluting the right. We are, therefore, of the view
that the accused must be individually informed that under Section S0(1) of
the NDPS Act, he has a right to be scarched before the nearest gazetted
officer or before the nearest Magistrate. Similar view taken by the Punjab and
Harvana High Court in Puramjic Singh” and the Bombay High Court in
Dharmaveer Lekhram Sharma® meets with our approval.

I8, 1t bears repetition to state that on the written communication of the
right available under Section SOCH of the NDPS Act, Respondent 2 Suraymal
has signed for himselt and for Respondent 1 Parmanand. Respondent 1
Parmanand has not signed on it at all. He did not give his independent
consent. It is only o be presumed that he had authorised Respondent 2
Suragmal to sign on his behalt and convey his consent. Theretore, in our
opiion, the right has not been properly communicated to the respondents.
The scarch of the bag of Respondent T Parmanand and search of person of
the respondents is, therefore, vitiated and resultantly their conviction is also
vitiated.

19. We also notice that PW 10 ST Qureshi intormed the respondents that
they could be scarched betore the nearest Magistrate or betore the nearest
gazetted otficer or betore PW S LS Negi, the Supenntendent, who was a part
of the randing party. 1t is the prosecution case that the respondents imformad
the ofticers that they would hke to be scarched betore PW S 18 Newer by
PW 1O ST Qureshi, This, i our opimion, s agam a breach of Secnhion SO of
the NDPS Act The dea belind tikimg an accused 1o the nearest Mavistrate
or the nearest gazetted officer, if he sorequires, s to give ham a chance of
bemg searched m the presence of an mdependent otficer. Theretore, it was
rmproper for PWCTOST Quresha to tell the respondents that a thind altematinve
was available and that they could be searched betore PW S 18 Neewn the
Supenmtendent, who was part o the tanding party. PW S 18 Newd cannot he
called an mdependent oftheer We e na CAPTOsSsIy any \\;‘l;‘.l\‘l‘. on the

o Mirvaestpet Simehov Swate of Pumpab 17 ) Ciimes M2 PAHY
CIMuirmwiveve Lok Bervm Sharseni v Shibe o Mohairvshing

Scanned with CamScanner

"~
'8



True Print’

RAJKUMAR v. STATE OF M.P. .- 353
question whether if the respondents had voluntarily expressed that they
wanted to be searched before PW 5 J.S. Negi, the search would have been

a Vitiated or not. But PW 10 SI Qureshi could not have given a third option to
the respondents when Section 50(1) of the NDPS Act does not provide for it
and when such option would frustrate the provisions of Section S0(1) of the
NDPS Act. On this ground also, in our opinion, the scarch conducted by
PW 10 SI Qureshi is vitiated.

;0. We have, therefore, no hesitation in concluding that breach of

b Section S0(1) of the NDPS Act has vitiated the search. The conviction of the
respondents was, therefore, illegal. The respondents have rightly been
agqumcd by the High Court. It is not possible to hold that the High Court’s
VICW is perverse. The appeal is, therefore, dismissed.
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(BEFORE DR B.S. CHAUHAN AND M.Y. EQBAL, JJ.)
RAJKUMAR e Appellant;
Versus
STATE OF MADHYA PRADESH = Respondent.
d

Criminal Appeals Nos. 1419-20 of 20137, decided on February 25, 2014

A. Penal Code, 1860 — Ss. 376, 450 and 302 — Rape and murder of a 14
yr girl — Breach of faith — Child witness found reliable — DNA report
establishing presence of semen of appellant in vaginal swab of prosccutrix

— Death sentence commuted to minimum non-remittable sentence of 35 yrs
of Rl

B. Penal Code. 18360 — S, 302 — Murder — Sentence — Death sentence
— Principles for imposition of, reiterated — Aggravating and mitigating
circumstances — Crime Test and Criminal Test — Life imprisonment is the
rule and death sentence is an exception — Extreme penalty of death need
not be inflicted except in gravest cases of extreme culpability — Before
opting for death penalty, circumstances of offender (Criminal Test) also
f require to be taken into consideration along with circumstances of crime
{Crime Test) — Penalty of death sentence may be warranted only in a case
where Court comes to conclusion that impeosition of life imprisonment is
totally inadequate — For awarding death sentence, there must exist
:u::_'r;;\ ating circumstances and there must be a consequential absence of
uiili:uliu::'cirrumsluncn — As to whether death sentence should be
awarded. would depend upon the factual scenario of the case in hand
(Para 29)

L

/1 ."«-'

The appellant. aged 32 years, came to the house of his neighbour PW 1L and
aaved with his four children as PW 1 and lis wate had gone to umigate
sercultural fields i the night. The appellant was on visitimg terms with the

I roven the Judgmeent amd Omder dated 276 2013 of the High Court of \‘.la.'.:l).l Pradesh, Bench
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